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ABSTRACT: The cases of 25 attorney-referred murder defendants were analyzed to determine 
reasons for referral and demographic and clinical characteristics, including mental status and 
possible relationships between psychiatric findings and trial outcomes. The results suggest that a 
finding of major mental disorder may be accepted as a mitigating factor, particularly when a dis- 
position is reached through the plea bargaining process. Meanwhile, formal adjudications of fit- 
ness for trial (competency) and criminal responsibility did not appear to be significant determi- 
nants in the outcome of these cases, even when major mental disorder was demonstrable. 
Instead, it appears that the forensic psychiatrist functioned most effectively in these cases as an 
instrument of compassion rather than as ancillary to the criminal law process. It is suggested 
that this can be an appropriate role for the forensic psychiatrist. 
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Although as doctors we may be less effective than legislators in the prevention of crime and the 
treatment of criminals, it is right to recognize the fact that we are concerned with individuals 
rather than with groups, and that the offenders who come under our special care are usually the 
most difficult and the least responsive. They are sometimes referred to us only in the last resort, 
and we must serve them with optimism free from exaggeration, inspired by hope, and encour- 
aged by good will. 

Sir Norwood East [ I ] 

Psychiatric participation in the criminal justice process remains highly controversial [2,3]. 
To offer a definitive opinion on such a debatable  area may seem venturesome.  However, as a 
practitioner who has provided services to the  courts for many years, it seems desirable to 
make some evaluation of the impact  and  use of this work. Toward this end,  this paper  offers 
a self-assessment of some of my experiences in this field. 

An early t raining experience in criminal law, followed by a variety of work experiences 
with lawyers, has given me a high regard for those who ably prosecute and  defend criminal 
defendants.  It is impor tan t  to know tha t  capable lawyers and  doctors can enjoy mutua l  re- 
gard, not withstanding critical differences in their  role and  methodology. Such mutua l  
regard exists when each is loyal to his own role, and  nei ther  has a t t empted  to usurp the  role 
or function of the other. In my opinion, the biggest problems on today's  law/psychiatry 
horizon stem from one discipline's efforts to invade the other 's  domain,  or to second-guess 
its theoretical foundation.  

While experience suggests tha t  it does take some courage to become involved in forensic 

Received for publication 5 March 1983; accepted for publication 9 May 1983. 
t professor of psychiatry, Department of Psychiatry, School of Medicine, University of North Caro- 

lina, Chapel Hill, NC. 

209 

Copyright © 1984 by ASTM International



210 JOURNAL OF FORENSIC SCIENCES 

science matters, the rewards are seldom fulsome. It is a difficult task to distinguish illness 
from evil; to make the distinction without reference to personal morality is probably impossi- 
ble. As with many of the issues surrounding the management of mental illness, fears and 
prejudices are well-entrenched, in this instance, often intensified by the ageless stigma at- 
tached to serious criminal misbehavior. Considering these circumstances, one who engages 
in this work may expect his self-image to be quixotic rather than heroic. 

As a final caveat, I would like to stress the need to be guided by practical considerations in 
the provision of these services. Limitations in resources and native conservatism common to 
the communities where these cases occurred, have all tended to dictate a practical, middle- 
of-the-road, commonsense approach. We make no pretense here of having developed new 
and innovative approaches. Instead, the thrust has been toward useful, cost-effective inter- 
ventions, consistent with the needs, interests, and resources of the communities where these 
cases were tried. Thus, it is hoped that the results which we report are representative of the 
main stream of forensic psychiatric practice. 

With these theoretical considerations in mind, let us move on to examine some data bear- 
ing on the application of psychiatric assessment to murder defendants. 

Methods and Materials 

For purposes of this paper, a record review was made of the cases of 25 attorney-referred 
murder defendants seen during the years 1969 to 1982. The data tabulated in these cases in- 
cluded the following: demographic characteristics, reasons for referral, diagnoses, modes of 
killing, relationships to victims, and dispositions. 

Demographic Data 

The demographic data, which are summarized in Table 1, shows these defendants to be 
predominently young males with modest educational and employment attainments. You will 
note that blacks are over-represented in this series, as is the case for murder statistics nation- 
wide. The ages in this group ranged from 15 to 61, with a median age of 26 and an average 

TABLE 1--Demographic characteristics of  murder defendants. N : 25 males. 

RAC~ N MARITAL STATUS N 

White 1S Single 9 
Black 10 Mata'ied 7 

Separated 5 
Divorced 4 

AGE E M P L O Y M E N T  

-15 2 Unemployed 6 
16-25 10 Military 2 
26-35 6 Laborer 10 
36-45 3 Farmer 4 
46-55 2 Cook 2 
56-65 2 Clerk 1 

EDUCATION 

Less than 9 years 6 
9-11 9 
12 8 
More than 12 years 0 
No data 2 
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age of 30. A quarter of these defendants were unemployed and slightly more than a third had 
broken marriages. As a whole, the group tended to be representative of lower socioeconomic 
levels. 

Reasons for Referral 

Table 2 shows the reasons that were given by the defendants '  attorneys when they made 
their initial requests for psychiatric evaluation. Known histories of mental illness and bizarre 
and unusual characteristics of the offense charged were the most prominent reasons for re- 
ferral. In almost one fourth of the cases, the defendant 's  behavior was thought to have been 
"strange," or in some way different from his usual behavior. There were five cases in which 
the defendant's use of alcohol or drugs was cited, and two cases in which amnesia was al- 
leged. In this series, the recitation of indicators suggestive of underlying mental disorder fa- 
vored this examiner's agreement to evaluate the defendant [4,5]. 

Diagnosis, Relationship to Victim, and Mode of Kilting 

In Table 3 the killer's diagnosis is charted against his relationship with his victim and his 
mode of killing. Nearly half of these killers were diagnosed as having schizophrenia. Half of 
the victims of these schizophrenic killers were unknown to their assailants, while the remain- 
ing victims were either relatives or friends. 

In the three killings that were carried out by persons diagnosed as being mentally re- 
tarded, the victims were known to their assailants through ongoing relationships. This was 
also true of all of the four killings that were carried out by defendants who were diagnosed ,,s 
having drinking problems. Finally, in those cases in which the killers were diagnosed as hav- 
ing neurosis, drug intoxication, or as being without mental disorder, the victims were all 
well-known to their assailants. 

Bizarre and Brutal Murders 

Slightly more than half of the murders in this series were characterized as bizarre or brutal 
or both by investigators and often the press. Of the thirteen cases so categorized, six of the 
killers were diagnosed as having schizophrenia, while one each were diagnosed as having de- 
pressive neurosis, mental retardation, alcohol intoxication, drug intoxication, and three 
were diagnosed as without mental disorder. 

One of the schizophrenic murderers, a young, married, black male, had inflicted multiple 
gunshot wounds on his victim, slit her throat, mutilated her breasts, and enucleated one of 
her eyes. Another of the schizophrenic murders, a young white, married male, had lacerated 

TABLE 2--Reasons for referral qf murder defendants, N = 25. 

No. Reason 

7 history of mental illness and bizarre or brutal offense 
4 history of mental illness 
3 bizarre or brutal offense 
4 unusual behavior 
2 unusual behavior and bizarre or brutal offense 
2 history of alcohol abuse 
1 history of alcohol abuse and amnesia 
1 history of alcohol abuse and bizarre offense 
1 history of drug abuse and amnesia 
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TABLE 3--Relat ionship to victhn and mode o f  kill ing. N ~- 25. 

Unknown to 
Diagnosis Relative Friend Defendant Other 

Schizophrenia, l--bludgeoned 1--shooting 1--vehicular 
N = ll  infant son 

1--shot brother 1--strangling 2--bludgeoning 
1--stabbed brother 3--shooting 

Mental retardation, 1--strangled cousin . . . . . .  
N = 3  

Neurosis, N = 2 1--burned 1--ran over girl 
stepfather friend 

Drug abuse. N = 1 1--shot brother and . . .  
neighbor 

Alcohol abuse, l--shot wife l--bludgeoning 
N = 4 1--shooting 

Without mental 1--shot wife 1--stabbing 
disorder, N ---- 4 2--shooting 

1--bludgeoned motel 
clerk 

l--bludgeoned in- 
fant (baby sitting) 

1--stabbed "pickup" 

his victim's neck and breasts and beat her head to a pulp with a heavy pick handle. A third 
young white male schizophrenic had inflicted fatal head injuries on his victim with a heavy, 
blunt instrument, in addition to lacerating wounds of the breasts and ano-genital areas. In 
each of the foregoing cases, the victims were unknown to their assailants. 

A similar bizarre and brutal killing was carried out by a young, mentally retarded black 
male who manually choked his victim, then stabbed her in the heart, and finally, immedi- 
ately after death, shot her with a shotgun and lacerated her breasts and genitals and anal 
area. In this instance, the victim was related to the assailant and lived nearby. 

Disposition of Cases 

In my judgment, it is highly significant that nearly two thirds of these cases were eventu- 
ally settled in a plea bargaining process (Table 4). This finding is consistent with the long- 
standing practice in criminal law administration of exchanging leniency for pleas of guilty 
[6]. Furthermore, experience suggests that in the cases of mentally ill defendants, the use of 
plea bargaining provides an efficacious mechanism for introducing and weighing mitigating 
factors in a more objective, dispassionate atmosphere than is sometimes possible in an ad- 
versarial court room hearing. 

An adequate report of the psychiatric examination of the defendant may suffice for plea 
bargaining purposes. Occasionally, the examining psychiatrist may be called into conference 
with the prosecuting and defense attorneys to present his report and respond to questions. In 

TABLE 4--Disposit ions o f  murder  cases, N = 25. 

Plea bargained 16 
Incompetency defenses 3 (allsucceeded) 
Insanity defenses 3 (all failed) 
Other defenses 3 



SMITH - MONTAGE OF MURDER CASES 213  

other instances, the examining psychiatrist may present his findings in a court hearing, with 
cross-examination by opposing counsel. 

When opposing attorneys are able to rely on the examining psychiatrist's findings as pre- 
sented in a written report, the procedure is especially advantagous to the examiner, since it 
reduces the need for extended courtroom appearances. For instance, in this series of cases, a 
courtroom appearance was required in only four of the sixteen plea bargained cases. 

In most of the plea bargained cases, the charge of first degree murder was reduced to sec- 
ond degree murder, while in two cases the charge was reduced to voluntary manslaughter, 
and in one case it was reduced to involuntary manslaughter. In all instances, defense attor- 
neys viewed the psychiatric evaluations as helpful in achieving these results, and they and 
their clients generally viewed the outcomes as salutary. Defense attorneys were almost uni- 
versally approving of the improved understanding of their client's behavior, which they gained 
through the psychiatric evaluations. 

In spite of the apparently successful application of plea bargaining in many of these cases, 
a cautionary note is indicated. We have observed the processes of psychiatric evaluation and 
plea bargaining to be significantly interrelated. Thus, the physician-patient relationship 
formed in the evaluative process may encourage and facilitate expressions of guilt; guilt is a 
frequent concommitant of mental and emotional disorder, and, of course, successful plea 
bargaining ultimately requires an admission of some kind of guilt. Considering the ubiqui- 
tous nature of guilt, we must be on guard against exaggerated confessions of guilt, especially 
in the cases of certain guilt prone mentally ill defendants. 

Incompetency Defenses 

Defenses of incompetency for trial were made in three cases, all successfully. Note that in 
all three of these cases pre-trial examination at the state forensic facility had resulted in 
opinions that they were competent. 

Two of these cases involved 15-year-old defendants, both with histories of chronic mental 
disorder, one with a diagnosis of schizophrenia and the other with a diagnosis of mild retar- 
dation. In both of these cases the court hearings were essentially pro forma, all parties ap- 
parently being sympathetic to an institutional placement in lieu of prosecution. 

The third incompetency case involved a 55-year-old black male with a lengthy history of 
hospitalization for chronic schizophrenia. This man had been adjudged incompetent several 
years earlier when charged with garroting a female friend to death with a piece of wire. Sev- 
eral years later, he was returned for trial on the recommendation of the staff at the hospital 
where he had been treated in the interim. He was examined at the request of his lawyer, who 
reported that he had found him little changed from the time he was originally adjudged to be 
incompetent. After a lengthy hearing in which his competency was bitterly contested, the 
presiding judge again found this defendant to be incompetent. He was returned to the hospi- 
tal, and a few years later, he was released into the custody of a brother. Shortly thereafter, he 
is alleged to have strangled another woman with a piece of wire, and he was subsequently 
slain by a law officer who was trying to return him to custody for that offense. Certainly, a re- 
sult of this kind has little to recommend it, and perhaps more to be deplored. 

Insanity Defenses 

Contrary to popular legend, acquitals on the ground of insanity are rarely made. By the 
same token, murder defendants are not likely to escape extended confinement, and the 
threat of the death penalty looms high in those jurisdictions where it remains operative. 

Thus, the insanity defense is generally reserved for the most outrageous and seemingly in- 
defensible murder cases. Paradoxically, the strongest incentive for making the insanity de- 
fense then appears to be avoidance of the death penalty. It is often said that bad cases do not 
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make good law, and the three insanity defenses that were made in this series are probably 
representative of this aphorism. 

The first of these cases involved a young white soldier who picked a girl up on a street in a 
town nearby the military reservation where he was stationed. They spent some time drinking 
and partying together. Later in the day, they drove to a little frequented lovers' lane area 
where an altercation ensued. The victim's body was found there with 55 stab wounds and 
physical evidence that she had been run over with a car, probably after death. 

In the hearing on this case, psychiatric testimony was rejected under an exclusionary rule 
after a somewhat clumsy effort had been made to introduce the psychiatric findings through 
a hypothetical question. This defendant was sentenced to death, but later reprieved to a life 
sentence when North Carolina's death penalty statute was struck down by the U.S. Supreme 
Court [ 7]. 

The other two cases in which insanity defenses were made involved young, married men, 
one white, the other black, both of whom had brutally murdered and mutilated young white 
women whom they had accosted and taken under force to secluded spots. 

Both of these defendants suffered with chronic schizophrenia. In one of these cases, the 
presiding judge appeared to be sympathetic with the insanity defense and the jury eventually 
recommended against a death sentence, apparently in deference to the compelling evidence 
of mental disorder. In the other case, the prosecution hotly contested the insanity defense. 
Nevertheless, the jury recommended against the death penalty. Ironically, this defendant 
died soon after in the prison mental health unit of an attack of acute necrotizing pancreatitis, 
apparently brought on by a generous feast of fried chicken, which his indulgent mother had 
brought him. Such are the vagaries of forensic psychiatry. 

In our experience, the use of the insanity defense has been idiosyncratic to the extent that 
its basle thrust appears to have been directed toward avoidance of the death penalty. From a 
practical standpoint, the insanity defense is rarely viable in a jurisdiction like North Carolina 
where the M'Naghten Rule prevails and the burden of proof of insanity rests on the defen- 
dant. However, when it appears that an insanity defense has merit, that is when the defen- 
dant is demonstrably ill with a major mental disorder, resolution of the case through plea 
bargaining can be an attractive alternative. If plea bargaining is not administratively feasi- 
ble, the insanity defense can provide a mechanism for introducing salient findings concern- 
ing the defendant's mental condition which can serve in mitigation during the trial and later 
at sentencing hearings. 

Screening: Case Selection 

In his excellent monograph on the insanity defense, Goldstein [8] makes an eloquent plea 
for the assignment of skilled and experienced counsel to cases in which mental illness may be 
an issue. Experience suggests that effective working relationships between physicians and 
lawyers require mutual regard and confidence. Therefore, psychiatrists must make con- 
structive efforts to screen referrals to insure that they can work comfortably with the attor- 
neys who seek their services. In discussing a case with a referring attorney, one should be 
able to determine the scope of the attorney's investigation of the case; the background infor- 
mation which is available to be shared with the psychiatrist; the referring attorney's under- 
standing of the case; and his theoretical approach to its defense. If it develops that the attor- 
ney has a paucity of information about the case, is unclear as to why he is seeking psychiatric 
expertise, or appears to be on a "fishing expedition," the psychiatrist may be well-advised to 
disqualify himself. In this vein, I find that I decline roughly two out of every three referrals 
that I receive because of uncertainties and ambiquities which are disclosed in the screening 
process. 

It is my unqualified opinion that the expert must be prepared to assume the role of a parti- 
san advocate when he enters a case and that he must share this role with the defending attor- 
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ney. Unless the expert can reach a mutual accord with the referring attorney, it is probably 
best to leave the case alone, always keeping in mind that there is little room for equivocation 
in an adversary proceding. 

A final note on the status of the referring attorney is in order. There is an inclination to 
disparage the efforts of appointed counsel and even public defenders. However, in nay expe- 
rience, an attorney's competence is not necessarily related to his status, that is, as to whether 
he is appointed, retained, or serving as a public defender. It is noteworthy to me that a little 
over half of the cases in this series were ably defended by appointed counsel, leading me to 
emphasize that foregone conclusions on this score are not warranted. 

The Unattractiveness of Murder Cases 

Murder is generally abhorrent to all of us, even when thought to have been committed in 
the "heat of passion" or in response to other provocation. Some murders lead to intense pub- 
lic outrage, particularly those which have the appearance of being brutal and "senseless." 
Lawyers who accept the responsibility of defending persons who have been charged with 
these kinds of crimes, and doctors who accept the responsibility of seeking a better under- 
standing of the persons who commit these crimes, must be prepared to operate in an atmo- 
sphere of unpleasant hostility, prejudice, and perhaps mistrust. They must be prepared for 
criticism and at times even intimidation and threat. 

By way of illustration let me briefly describe the case of a young, married serviceman who 
was initially charged with kidnapping, attempt to commit rape, armed robbery, and murder. 
This man, who functioned well in his military assignment, had nonetheless been hospitalized 
on four occasions during his military service: twice for suicidal attempts, once for an acute 
psychotic episode diagnosed as schizophrenia, and once for alcohol intoxication. The investi- 
gation in this ease showed that this man had forced a young convenience store clerk to leave 
her post in the store and accompany him to a secluded wooded area where he beat her over 
the head with a heavy pick handle causing massive crushing injuries. Examination showed 
this man to be suffering with a schizophrenic disorder. He was preoccupied with the idea that 
he was being pursued and beseiged by demons, sorcerers, and witches who wanted him dead. 
He insisted that the victim was one of these witches. As is not uncommon in eases of this 
kind, observers who were close to the case tended to view this defendant 's  explanation for his 
brutal murder as improbable. Because of intense feelings about the crime, the defendant 's  
petition to move the trial to another location was granted. Nevertheless, tension ran high at 
the trial and heavy security was apparent, it having been rumored that a relative of the vic- 
tim might shoot the defendant if given the chance. 

Clinical Acumen and Communication 

The proper examination of criminal defendants requires the exercise of the highest possi- 
ble clinical acumen. The examinations made in this context should be modeled after the best 
clinical practice. The history must be taken with care and relevant supportive documenta- 
tion must be gathered whenever appropriate. The findings are often presented against a 
backdrop of repugnance, if not disbelief, so that speculation and equivocation tend to be un- 
welcome. Although the subject matter is often unattractive, there can be a certain symmetry 
of human understanding in a physician's perceptive clinical evaluation employed in a 
lawyer's skillful defense. 

To gain an empathic understanding of what made a given defendant commit an offensive 
act is a personal experience which is not easily shared with others. Toward this end, physi- 
cians must learn to communicate better to be able to present their findings clearly and suc- 
cinctly, avoiding, insofar as possible, jargon, speculation, and value judgments. 

In the preparation of reports it has been useful to provide a formulation at the close of the 
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report describing the defendant 's mental condition, how it may have related to the offense 
charged, and any recommendations for treatment. In making these formulations we gener- 
ally avoid offering any conclusary opinions on legal issues that have not yet been formally 
raised, as well as those that may have been tenatively considered. In these respects, this 
statement would be essentially the same kind of opinion that we would offer to a family that 
had brought one of its members in to us seeking a diagnosis of his mental condition, and an 
opinion as to how his condition might likely affect his behavior. In this instance, we expect 
the patient and his family to join with us in deciding the disposition that is to be made of his 
mental problem. When we submit a report to a defendant 's  attorney we assume that it is the 
attorney's job to determine the ultimate use which is to be made of the findings in the legal 
proceeding that is pending. 

Discussion 

Intense controversy persists over the use of psychiatric expertise in criminal proceedings. 
In my judgment, the question of the use of psychiatry to add understanding to problems of 
criminal intent lies at the heart of this controversy. In contemplating wrongdoers, the pre- 
sumption of criminal intent is a bench mark of the law's quest for efficient social control. It 
is probably true that psychiatry generally has little to add to the understanding of criminal 
intent. However, it can help us to understand the vissicitudes of individual wrongdoers, es- 
pecially in those cases where emotional disorder and mental illness can serve in mitigation, 
when the moral persuasion is to be lenient. 

Norwood East [1] has suggested that the findings of clinicians, including psychiatrists, 
may assist in grading murder. For instance, distinctions need to be made between levels of 
ordinary provocation that should be familiar to average men and degrees of provocation that 
are based in disordered or even delusional thinking. Clinical studies of defendants can pro- 
vide important insights into personality structure, ability to handle stress, and, hopefully, 
improved understandings of the dynamics of certain wrongful behaviors. When mental dis- 
order is present, relationships between the disorder and the defendant 's  wrongful behavior 
may be demonstrated. If a defendant is significantly incapacitated by mental disorder or 
emotional stress, the evaluative process can be turned to a therapeutic purpose, with relief of 
anxiety and depression or even treatment of incapacitating major mental disorder. In cases 
of emotionally disordered defendants, clinical examination can be helpful in resolving ques- 
tions of risk that may arise if the defense strategy suggests that the defendant should consider 
testifying in his own behalf. 

In addition to theoretical questions, several practical concerns loom high in the current 
debate over the employment of psychiatric expertise in criminal proceedings. For instance, 
some observers decry the fact that conflicting psychiatric testimony tends to obfuscate the 
trial process, sometimes introducing il-celevant issues to the determination of guilt or inno- 
cence [9]. Another concern has to do with the seemingly everpresent fear that psychiatric 
testimony may help a defendant to win a lesser punishment or even to escape punishment. A 
third compelling concern is that defendants with means and those whose cases achieve con- 
siderable notoriety are more likely to be able to engage psychiatric experts in their defense 
than are defendants of little means and little renown. Finally, there is a practical dilemma 
for psychiatrists who involve themselves in the criminal justice process, namely, the lack of 
dispositional alternatives and the dearth of opportunities for prevention and treatment. It is 
my belief that these are the sources of our frustrations, which at times lead us to join our de- 
tractors in their contentious criticism of the slender efforts which we now make in this area. 

If there is some truth in all of these notions, it seems to me that what we are really saying is 
that we need more, rather than less, psychiatric involvement in criminal proceedings. If we 
seek to understand why defendants commit murder, and what can be done about it, the 
methods and resources that we use to answer these questions are woefully inadequate to the 
task. 
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To remedy this si tuation I would r e c o m m e n d  improving  and  enlarg ing  t r e a t m e n t  facilities 
for mental ly ill of fenders .  A beg inn ing  might  be m a d e  by set t ing up pilot p rog rams  on a re- 
gional basis. I would suggest  tha t  these  facilities be ope ra t ed  u n d e r  t he  auspices  of correc-  
tional services, because  of the  special securi ty r equ i r emen t s  for these  pa t ien t s ,  and  to ensure  
that  t r ea tmen t  programs are a r ranged  in a m a n n e r  compa t ib le  with c o u r t - m a n d a t e d  con- 
f inement .  These  inst i tut ions should  provide mul t i face ted  p rog rams  for diagnosis ,  t r e a t m e n t ,  

research,  and training,  and  they should  have appropr ia te  affil iations with exis t ing inst i tu-  
t ions which have similar p rograms  to serve nonof fenders .  

In closing, let me  observe tha t  h u m a n  suffer ing a t t ends  all killing, be  it acc iden ta l  or in- 
tentional .  One  does not  cease to be h u m a n  because  he kills. Illness can  lead to killing, a n d  
illness can follow the  act of killing. Certainly,  it is a p rope r  role for physic ians  to care  for  ill- 
ness and  suffering, even tha t  which  a t t ends  murde r .  In  my j u d g m e n t ,  to do o therwise  is to 
neglect  a p roper  physicianly role, and  p e r h a p s  even to deny the  t rue  na tu re  of  human i ty .  
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